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Dear Mr van der Westhuizen, 

  

DETERMINATION IN TERMS OF SECTION 30A OF THE PENSION FUNDS ACT, 

24 OF 1956 (“the Act”): JJ VAN DER WESTHUIZEN (“complainant”) v MINE 

EMPLOYEES PENSION FUND (“first respondent”) AND I SCHMIDT  (“second 

respondent”) 

 

[1] INTRODUCTION 

 

1.1 The complaint concerns the distribution of a death benefit. 

 

1.2 The complaint was received by this Tribunal on 11 March 2013. A letter 

acknowledging receipt thereof was sent to the complainant on 18 

March 2013. On the same date, the complaint was forwarded to the 

first respondent, requiring its response to the complaint by no later than 

18 April 2013. A response was received from the first respondent on 10 

April 2013. The response was forwarded to the complainant on 11 April 

2013, requiring his reply (if any) by no later than 25 April 2013. On the 

same date, the complaint was forwarded to the second respondent, 

requiring her response thereto on or before 10 May 2013. A reply was 

received from the complainant on 15 April 2013. No response was 
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received from the second respondent. No further submissions were 

received from the parties. 

 

1.2 After considering the submissions before this Tribunal, it is considered 

unnecessary to hold a hearing in this matter. As the background facts 

are already known to the parties, they shall be repeated only to the 

extent that they are relevant to the issues. The determination and 

reasons therefore appear below. 

 

[2] FACTUAL BACKGROUND 

 

2.1 Mr JJ van der Westhuizen (“the deceased”) was a member of the first 

respondent by virtue of his employment until his retirement on 31 May 

1989. Save for the date of his retirement, the details of the deceased’s 

employment have not been provided in the submissions. 

 

2.2 Upon his retirement, the deceased commenced receiving a monthly 

pension from the first respondent. The pension was paid until he 

passed away on 18 October 2010. Upon his death, a lump sum death 

benefit became payable to the deceased’s dependants and 

beneficiaries in terms of the first respondent’s Rules and section 37C of 

the Act. In this regard, a gross benefit of R217 897.94 became 

payable. 

 

2.3 The board of the first respondent identified five potential beneficiaries, 

namely the complainant (the deceased’s 50 year old son), Ms MSP 

Lourens (the deceased’s 49 year old daughter), Mr JP van der 

Westhuizen (the deceased’s 44 year old son), Ms AJ Rossouw (the 

complainant’s 26 year old daughter) and Ms GS Cumming (the 

complainant’s 13 year old daughter). The abovementioned 

beneficiaries shall henceforth be referred to jointly as “the 

beneficiaries”, save where it is necessary to differentiate between 

them. 
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2.4 Ms Cumming was nominated by the deceased to receive a death 

benefit in the event of his death. After conducting its investigations, the 

board resolved to allocate 100% of the death benefit to Ms Cumming. 

As a result, no allocations were made to the other beneficiaries. This 

decision of the board now forms the subject matter of the present 

complaint. 

 

[3] COMPLAINT 

 

3.1 The complainant is dissatisfied with the board’s decision to allocate 

100% of the benefit to Ms Cumming. He submits that his mother was 

Ms Cumming’s guardian. The complainant further submits that during 

the deceased’s lifetime, his mother forged the latter’s signature and 

handed it to the first respondent, leaving everything to Ms Cumming. 

The complainant submits that he has unsuccessfully tried to prove to 

the first respondent that the signature was fraudulent. He submits that 

Ms Cumming has cut all ties with the deceased’s family. He further 

submits that the death benefit should therefore, be distributed in 

accordance with the deceased’s wishes. He submits that the benefit 

should be distributed amongst the deceased’s biological children. He 

submits that this Tribunal should examine the signatures in order to 

decide if the signature on the beneficiary nomination form is that of the 

deceased. The complainant also submits that the date of death 

recorded by the first respondent is incorrect. 

 

3.2 The complainant seeks an order setting aside the first respondent’s 

decision and directing the latter to divide the benefit amongst the 

deceased’s biological children. 

 

[4] RESPONSE 

 

First respondent 
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4.1 As a result of the deceased’s death, a lump sum death benefit 

(comprising a multiple of his pension at the date of his death) became 

payable. It stood to be allocated amongst the deceased’s dependants 

and/or nominees in terms of section 37C of the Act.  The first 

respondent conducted investigations for purposes of section 37C. 

During the investigations, the complainant alleged that although Ms 

Cumming had been under the foster care of his parents (the deceased 

and his mother), this arrangement ceased in June 2009 following his 

mother’s death. He further submitted that she was thus not financially 

dependent on the deceased at the time of his father’s death. He also 

alleged that the signature on the beneficiary nomination form 

designating Ms Cumming as the sole beneficiary had been forged by 

his late mother.  

 

4.2 Mr JP van der Westhuizen has already passed away. Therefore, he 

was not taken into account in the distribution of the death benefit. The 

board proposed that the entire lump sum benefit (R217 897.94) be 

allocated to Ms Cumming. The board proposed that the allocation be 

transferred to a beneficiary fund on her behalf. The complainant was 

given an opportunity to object to the allocation. He raised grounds for 

his objections in several emails. After considering his objections, the 

board resolved that 100% of the benefit must still be allocated to Ms 

Cumming. 

 

4.3 Ms Rossouw submitted that the deceased had supported her 

financially until the date of his death. However, her submissions were 

extremely vague and not supported by evidence. As a minor, Ms 

Rossouw was in the foster care of the deceased and his spouse (her 

paternal grandparents). According to a 1992 letter, the Springs Welfare 

Society had recommended them to the Child Care Commissioner as 

suitable adoptive parents for Ms Rossouw. However, no evidence was 

submitted that they actually adopted Ms Rossouw (e.g. an adoption 
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order). If they had adopted her, she would have qualified as a 

dependant in terms of paragraph (b)(iii) of the definition of a 

dependant. In the circumstances, the board could not regard Ms 

Rossouw as a child of the deceased, and was not satisfied that Ms 

Rossouw was in fact dependent on the deceased on the date of his 

death.  

 

4.4 Shortly after Ms Cumming’s birth, her mother passed away. Ms 

Cumming was thereafter, placed in the foster care of the deceased and 

his spouse. She was, on all accounts, regarded as their child for the 

duration of their foster care. However, they did not adopt her. In June 

2009, after the deceased’s spouse passed away, Ms Cumming was 

placed in the care of the second respondent (her primary school 

teacher) and her husband. According to a social worker’s report, the 

second respondent will have to apply for a foster care extension in May 

2013. The complainant alleges that they have sought his consent as 

the biological father to adopt Ms Cumming but there is no evidence that 

they have adopted her. It appears that the second respondent takes 

care of Ms Cumming’s financial needs and that she was not financially 

dependent on the deceased when he passed away. 

 

4.5 However, Ms Cumming was designated in a beneficiary nomination 

form signed on 29 November 2007 and was included in the circle of 

beneficiaries on the basis thereof. The complainant alleges that the 

deceased’s signature on the nomination form was forged. The board is 

mindful of the fact that a nomination is merely an expression of the 

deceased member’s wishes and is not binding. The board is also 

mindful of the fact that section 37C requires that it must not simply 

follow the deceased’s wishes as stated in his beneficiary nomination 

form without properly exercising the discretion conferred on it. 

However, this does not mean the board can simply ignore a valid 

nomination. The contents of a nomination form are a factor that the 

board must take into account for purposes of section 37C.  
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4.6 In a letter dated 13 September 2012, the first respondent advised the 

complainant that it is incumbent on him, as the person making the 

allegation, to prove that the deceased did not sign the nomination form. 

The first respondent also informed him that in order to do so, he would 

need to obtain a report from a forensic document and signature 

analyst, which concludes that the deceased was probably not the 

signatory, and that this would be for his own account. 

 

4.7 The complainant did not approach a handwriting expert. Instead he 

attempted to charge his late mother with fraud. The South African 

Police Services correctly informed him that a deceased person cannot 

be charged posthumously. The matter was thus not referred to a SAPS 

handwriting expert, as the complainant had presumably hoped. Instead 

of providing the Fund with a report from a handwriting expert, the 

complainant provided a letter from the SAPS confirming that it could 

not investigate the charges against a deceased person. He asserted 

that by doing so, he had done enough to prove that the signature was 

fraudulent. 

 

4.8 Where the signature of a deceased member on a nomination form 

appears on the face of it to be valid, the board of the first respondent 

lacks the power to deem the signature a forgery and therefore, 

disregard the nomination. Where the signature on a nomination differs 

so obviously from the late member’s signature on other documents that 

it appears probable even to a lay person that he did not sign the 

nomination form, the board can arguably deem the signature invalid 

(and thus disregard the nomination). The first respondent had, 

following the complainant’s allegation, compared the disputed 

signature with the deceased’s signature on previous documents on its 

records. On the face of it, it appears reasonably probable that the 

deceased signed the disputed signature. As such, it was clear that the 
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board would have to deem the signature (and thus the nomination) as 

valid.  

 

4.9 As a child of the deceased, Ms Lourens qualifies as a dependant in 

terms of paragraph (b)(iii) of the definition. She also submitted that the 

deceased supported her financially, but failed to elaborate and provide 

statements or evidence to support this allegation. After initially refusing 

to disclose her financial circumstances she did so. According to the 

information provided, she has no shortfall of income that indicates that 

she required financial assistance from the deceased. Ms Lourens 

submitted a handwritten power of attorney supposedly indicating that 

the deceased wanted her to take care of his house and to deal with it at 

her discretion, and that he had donated cars, furniture, investments, 

etc. to her. However, the deceased had ostensibly signed the 

document on 15 November 2010, which is almost a month after he 

passed away on 18 October 2010. The document thus, carries 

negligible weight as supporting evidence, if any.  

 

4.10 The complainant also qualifies as a dependant in terms of paragraph 

(b)(iii) of the definition. He also submitted that the deceased had 

supported him financially, but also failed to provide statements or 

evidence to support this allegation. He makes no allegations to this 

effect in his complaint. The complainant does not elaborate on his 

allegation that the deceased wished that the benefit be allocated to his 

biological children. He has submitted no evidence and the second 

respondent submitted that it could not find a document in its records in 

which the deceased expresses such a wish. Therefore, the complaint 

should be dismissed. 

 

Second respondent 

 

4.11 The second respondent was afforded an opportunity to comment on 

the complaint as required by section 30F of the Act. No response was 
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received from her. Thus, this Tribunal must determine the matter on the 

basis of the submissions placed before it. 

 

[5] DETERMINATION AND REASONS THEREFOR 

 

5.1 This Tribunal must determine whether or not the first respondent acted 

equitably and lawfully in the circumstances, by allocating 100% of the 

benefit to Ms Cumming. 

 

5.2 The payment of death benefits by a pension fund organisation is 

regulated by section 37C of the Act. In terms of section 37C, a death 

benefit shall not normally form part of the estate of the deceased, but 

shall be dealt with in terms of the section. Section 37C gives the board 

a discretion, to be exercised fairly and reasonably, insofar as the 

distribution of death benefits is concerned. 

 

5.3 The main object of the section is to ensure that those persons who 

were dependent on the deceased during his lifetime, irrespective of 

whether or not the deceased was legally required to maintain them, are 

not left destitute and without financial support after his death. Section 

37C imposes three primary duties on the board of a fund when 

distributing a death benefit. It first needs to identify and trace all the 

dependants and nominated beneficiaries of the deceased. Secondly, 

the board must effect an equitable distribution of the death benefit; and 

finally the board must determine an appropriate mode to pay the 

benefit. 

5.4 This Tribunal has to determine whether or not the board properly 

discharged its duties imposed by section 37C of the Act, i.e. that it 

considered all the relevant factors to the exclusion of the irrelevant 

factors and that it did not fetter its discretion. Where it is found that the 

board failed to take into account relevant factors, or took into account 

irrelevant factors, its decision shall be reviewable on the grounds that it 

exceeded its powers or that the decision constituted an improper 



 

 

9 

exercise of its powers (see Jordaan v Protektor Pension Fund [2001] 2 

BPLR 1593 (PFA) at 1596 F-G and 1597B-D). 

 

5.5 Upon the deceased’s death, the board had to trace and identify the 

deceased’s dependants and beneficiaries. In this regard, the 

beneficiaries listed above were identified by the board. In addition, the 

board also became aware that the deceased had also nominated Ms 

Cumming to receive a death benefit in the event of his death. 

Therefore, the deceased was survived by dependants and a nominee. 

Section 37C(1)(bA) of the Act regulates instances where the deceased 

leaves behind dependants and a nominee and provides that: 

 

“If a member has a dependant and the member has also designated in 

writing to the fund a nominee to receive the benefit or such portion of the 

benefit as is specified by the member in writing to the fund, the fund shall 

within twelve months of the death of such member pay the benefit or such 

portion thereof to such dependant or nominee in such proportions as the 

board may deem equitable: Provided that this paragraph shall only apply to 

the designation of a nominee made on or after 30 June 1989: Provided 

further that, in respect of a designation made on or after the said date, this 

paragraph shall not prohibit a fund from paying the benefit, either to a 

dependant or nominee contemplated in this paragraph or, if there is more 

than one such dependant or nominee, in proportions to any or all of those 

dependants and nominees.” 

 

5.6 Thus, where the deceased is survived by his dependants and 

nominees, the board has the discretion to distribute the benefit 

amongst the dependants and the nominee in the manner deemed 

equitable by them. This means that a nomination entitles a nominee to 

be considered in the distribution of the death benefit. It also means that 

the board has to investigate and weigh the circumstances of the 

beneficiaries and nominees in order to determine the most equitable 

manner for the allocation of the benefit. 
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5.7 The board’s investigations revealed that three of the beneficiaries were 

the deceased’s biological children, namely the complainant, Ms 

Lourens and Mr JP van der Westhuizen. The board’s investigations 

also revealed that Mr van der Westhuizen had already passed away. 

Therefore, he could not be considered in the distribution of the death 

benefit. The remaining two biological children (the complainant and Ms 

Lourens) qualified as the deceased’s legal dependants in terms of the 

definition of a “dependant” in section 1 of the Act. However, the fact 

that they are legal dependants does not mean that they were in fact 

entitled to be allocated the death benefit. As pointed out above, the 

board still had to investigate and weigh their circumstances against 

those of the nominee and determine the most appropriate mode of 

payment of the benefit based on the outcomes of their investigations. 

 

5.8 The complainant and Ms Lourens are adult persons. They did not 

submit any evidence which indicates that they factually financially 

depended on the deceased. In fact, no such allegation was made by 

the complainant in his complaint. Therefore, although they are the 

deceased’s legal dependants, they did not factually depend on the 

deceased. The complainant also provided no evidence that his 

financial circumstances compare unfavourably to those of Ms 

Cumming. 

 

5.9 On the other hand, Ms Cumming was 13 years old at the time. 

Although it was found that she was neither a legal or factual dependant 

of the deceased, she was a nominee of the deceased as found by the 

board. As already explained above, the fact of her nomination is 

sufficient to establish her entitlement to be considered in the 

distribution of the death benefit.  

 

5.10 The board’s investigations revealed that Ms Cumming is the 

complainant’s biological minor daughter. However, the complainant 

submitted that Ms Cumming terminated all ties with the Van Der 
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Westhuizen family. This presupposes that the complainant as her 

father does not provide any financial maintenance for her and does not 

maintain any manner of contact with her. Furthermore, the board’s 

investigations revealed that Ms Cumming stayed with the deceased 

and his wife until the latter passed away. After the deceased’s wife’s 

death, Ms Cumming was placed under the care of the second 

respondent, her primary school teacher.  

 

5.11 Furthermore, a social worker’s report that was provided to the first 

respondent indicated that the second respondent would have to apply 

for extension of the foster care arrangement in May 2013. This shows 

that although Ms Cumming is in the care of the second respondent who 

provides for her financially, this may not be an indefinite arrangement. 

Therefore, she does not have a stable and definite caregiver and this is 

exacerbated by the fact that her father (the complainant) has no ties 

with her. Furthermore, nothing indicates that Ms Cumming’s financial 

circumstances are significantly better than those of the complainant, 

such that it renders allocation of a benefit to her inequitable. Therefore, 

her circumstances together with the fact that she was nominated to 

receive a death benefit, warrant that she be allocated a death benefit. 

 

5.12 The complainant submitted that the nomination form was not signed by 

the deceased and that the signature appearing thereon was fraudulent. 

However, he has not provided proof that the signature is not that of the 

deceased. Therefore, his allegations in this regard are not supported 

by evidence and this Tribunal cannot rely on unsupported allegations. 

 

5.13 Therefore, the submissions placed before this Tribunal indicate that the 

board of the first respondent acted equitably in allocating a death 

benefit to Ms Cumming. Furthermore, nothing in the submissions 

placed before this Tribunal warrants any interference with the board’s 

decision to allocate 100% of the benefit to Ms Cumming. 
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[6] ORDER 

 

1. In the result, the complaint is dismissed 

 

 

DATED AT PRETORIA ON THIS 18TH DAY OF OCTOBER 2013 

 

 

 

 

____________________________ 

MA LUKHAIMANE 

PENSION FUNDS ADJUDICATOR 
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